




  

 

  

  

   

  

 

  

 

   

 

  

 

  

  

 

 

 

 

  

  

  

    

  

  

 

The Hearing was recorded by able and professional court reporters who were provided copies 

of the exhibits which are to be attached to the official transcript of the Hearing. IDEA provides 

that parents are entitled to the transcript of the hearing at no charge which was provided by 

Respondent’s Counsel’s office digitally via email and a Dropbox link on March 22, 2024. The 

email stipulated that all parties already had copies of the exhibits. The Hearing Officer’s 

Transmittal of the Record is the official record of the exhibits admitted in the Record. The 

Transmittal of the Record includes two binders of paper copies of the exhibits. 

During the course of the Hearing, exhibits were often identified for the witness by reference 

to both the exhibit number and bait stamp appearing on the bottom of each page. 

IDEA permits parents of a child with a disability to challenge the “identification, evaluation, 

or educational placement of a child with a disability or the provision of a free appropriate public 

education (FAPE) to the child.” (34 CFR 300.507(a)(1)). 

IDEA limits the hearing officer’s consideration of events that occurred two years prior to the 

filing of the Hearing Request. A complaint was received and filed with the Idaho Department of 

Education Office of Dispute Resolution on August 25, 2023, and the relevant time period for 

purposes of this hearing looks backwards retroactively to August 26, 2021.  

The date for the completion of the hearing officer’s decision is prescribed by the IDEA. (34 

CFR 300.515.) The parties simultaneously submitted written closing briefs on April 12, 2024. 

The parties stipulated at the close of testimony that the Hearing Officer’s written order would be 

due May 3, 2024.  

ISSUES 

In Petitioner’s initial Complaint dated August 21, 2024, Petitioner identified the following 

claims against Respondent: 

a. Respondent failed to accommodate and engaged in overt discrimination in violation of 

the Americans with Disabilities Act (ADA) and section 504 of the Rehabilitation Act. 

b. Respondent denied the Student a Free and Appropriate Public Education (FAPE) when it 

failed to identify and evaluate the Student. 

c. Respondent misled and misinformed the Petitioner and the Student regarding their 

procedural rights under the IDEA. 

d. Respondent failed to seek consent from the Petitioner to evaluate the Student.  
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e. Respondent denied the Student a FAPE when it failed to provide the Student an 

Individualized Education Plan (IEP.) 

f. Respondent’s failures excluded the Student from and other instruction, 

programs, and activities, resulting in a denial of FAPE in the least restrictive environment 

(LRE). 

g. Respondent engaged in civil child abuse.  

On October 27th, 2023, Petitioner submitted Petitioners’ Issue Disclosure Statement and 

clarified the issues to be litigated in the due process hearing as follows: 

1. Did the District deprive [the Student] from receiving a FAPE when the District failed to 

fulfill the IDEA’s child-find mandate? 

2. Did the District deprive [the Student] from receiving a FAPE when it failed to provide its 

educational services in the least restrictive environment? 

3. Did the District deprive [the Student] from receiving a FAPE when it failed to include 

Petitioner in the decision making process? 

4. Did the District deprive [the Student] from receiving a FAPE when it failed to provide 

[the Student] with an IEP? 

RELIEF SOUGHT BY PETITIONER 

Petitioners’ Issue Disclosure Statement requested the following relief: 

1. An Order that Respondent provide [the Student] and IEP that addresses the following 

components of staff and administration: 

(a) Staff and administrative training regarding 

i. Identification of children with disabilities; 

ii. Formulating evaluations to address a child’s specific unique disabilities; 

iii. The appropriateness of special education and related services 

; and 

iv. The development and implementation of  for disabled 

children; 
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2. Child Find 

Under the IDEA, state and local agencies provide special education to children with 

disabilities. 20 U.S.C. 14212(a); Ojai Unified Sch. Dist. V. Jackson, 4 F.3d 1467, 1469 (9th Cir. 

1993). The LEA is therefore responsible for identifying and assessing all children who are 

suspected of having disabilities and are in need of special education and related services. 20 

U.S.C. 1412(a)(3); 34 CFR 300.111.  

The LEA must establish and implement an ongoing Child Find policy and procedure system 

to locate, identify, and evaluate students suspected of having disabilities ages three through the 

semester they turn twenty-one who may need special education. The obligation extends to all 

children suspected of having a disability requiring special education, “even though they are 

advancing from grade to grade.” 34 C.F.R. 300.111(c)(1). 

“School districts may deny a child a free appropriate public education by violating either 

substantive or procedural requirements of the IDEA.” MM v. Lafayette Sch, Dist., 767 F.3d 842, 

852 (9th Cir. 2014). A school district denies a child a free appropriate public education by 

violating the IDEA’s substantive requirements when it offers a child an IEP that is not 

reasonably calculated to enable the child to receive educational benefits. J.W. ex rel. J.E.W. v. 

Fresno Unified Sch. Dist., 626 F.3d 431, 432-33 (9th Cir. 2010). The school district may also, 

however, deny the child a free appropriate public education by failing to comply with the 

IDEA’s extensive and carefully drafted procedures. See Doug C. Hawaii Dep’t of Educ., 720 

F.3d 1038, 1043 (9th Cir. 2013). Timothy O v. Paso Robles Unified Sch. Dist., 822 F.3d 1105, 

1118 (9th Cir. 2016). 

One of the procedural requirements of the IDEA is that “if a school district has notice that a 

child has displayed symptoms of a covered disability, it must assess that child in all areas of that 

disability using the thorough and reliable procedures specified in the Act.” Id. at 1119. 

The IDEA and Ninth Circuit precedent establish that “if a school district is on notice that a 

child may have a particular disorder, it must assess that child for that disorder, regardless of the 

subjective views of its staff members concerning the likely outcome of such an assessment. That 

notice may come in the form of expressed parental concerns about a child’s symptoms, as in 

Pasatiempo [infra], of expressed opinions by informed professionals, as in Hellgate [infra], or 

even by other less formal indicators, such as the child’s behavior in or out of the classroom. A 
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34 CFR 300.323(c)(1) requires that a meeting to develop a student’s initial IEP be held 

within thirty calendar days of the date on which the student was found to be IDEA-eligible. The 

IEP team found the Student to be ineligible under the IDEA, and therefore Respondent had no 

obligation to develop an IEP for the Student.  

Petitioner failed to prove that the Student was eligible for special education and related 

services under the IDEA, and therefore Respondent had an affirmative obligation to develop an 

IEP. 

ORDER 

Based on the Findings of Fact and Conclusions of Law made in the Memorandum and Decision, 

it is hereby ordered: 

The relief sought by Petitioner shall be and hereby denied, and that Petitioner shall take nothing 

by way of the Request for Due Process Hearing, and that Request for Due Process Hearing is 

dismissed. 

Dated this 3rd day of May, 2024. 

/s/ Courtney Sidonia Wucetich 
Courtney Sidonia Wucetich  
Hearing Officer 

Notice emailed May 3, 2024 to: 

Aaron K. Bergman 
abergman@bearnsonlaw.com 
Without Attachments 

Chris Hansen 
chhansen@ajhlaw.com 
Without Attachments 
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